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Barnes: Torts: The Attractive Business Nuisance
UNIVERSITY OF FLORIDA LAW REVIEW
of Sections 205 and 500 by the United States Supreme Court. Florida,
following this liberal trend, went so far in one case as to hold that a
soldier who.was absent without leave came within the provisions of the
act in spite of such delinquency.' 3 In the DeLoach case, however, the
Florida court, though stating that it would construe the act liberally,
nevertheless gave the act a limited effect by holding that the plaintiff's
failure to show his property was the kind described by Section 500 precluded him from relief. 1 4
Whether a legislative enactment is to be construed liberally or strictly
is often determined by the long-range purpose of the statute.' 5 The
United States Supreme Court considered this factor. The Florida court,
however, cannot be held to have ignored the law: it followed the letter
of the statute. But its decision would have defeated in part the longrange effectiveness of the act. In reversing the Florida court, the United
States Supreme Court followed a consistent policy established in previous
decisions of giving the act a liberal construction.
JOSEPH M.

TORTS:

CROWEL.L

THE ATTRACTIVE BUSINESS NUISANCE

Shamhart v. Morrison Cafeteria Co., 32 So.2d 727 (Fla. 1947)
Plaintiff's drugstore and defendant's cafeteria fronted on the same
street about one hundred feet apart. During the noon and evening meals
defendant's premises proved inadequate to house all the people wishing
to be served, and as a result large numbers of persons voluntarily formed
queues on the sidewalk outside the cafeteria. The queues often extended
(C. C. A. 6th 1942); Arkless v. Kilstein, 61 F. Supp. 886 (E. D. Pa. 1944); Shire
v. Greenlee County, 63 Ariz. 420, 162 P.2d 909 (1945); Winslow v. Ferguson Corp.,
25 Cal.2d 274, 153 P.2d 714 (1944); Shayne v. Burke, 158 Fla. 61, 27 So.2d 751
(1946); Semler v. Oertwig, 234 Iowa 233, 12 N. W.2d 265 (1943); McEndy v.
McEndy, 318 Mass. 775, 64 N. E.2d 435 (1945); David v. Wyche, 224 N. C. 746, 32
S. E.2d 358 (1944) ; In re Bashor, 16 Wash.2d 168, 132 P.2d 1027 (1943).
1
'Shayne v. Burke, 158 Fla. 61, 27 So.2d 751 (1946).
"De Loach v. Caliban, 30 So.2d 910 (Fla. 1947).
53 SUTHERLAND, STATUTORY CONSTRUCTION §5506 (3d. ed 1943).
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beyond the entrances to plaintiff's drugstore and, at times, obstructed them
to such an extent that access to the drugstore was very difficult. As a
result, the plaintiff suffered a substantial loss of business. This action was
brought to enjoin, as a nuisance, the use of the sidewalk by the cafeteria
as a waiting space for customers and to recover damages for loss of
business. From a decree dismissing the bill, plaintiff appealed. HELD,
the use of the sidewalk by the cafeteria as a waiting place for its customers
constituted a nuisance against which the drugstore owner was entitled to
an injunction and an award of damages for loss of business. Decree reversed, Justice Buford, Justice Barns, and Associate Justice Parks dissenting.
This case being one of first impression in Florida, it was necessary for
the court to look to the general principles of the law of nuisance' and to
the authority of other jurisdictions, both American2 and English,3 for the
basis of its decision. The well-settled rules applied by the majority opinion
were that no man shall use his property so as to .injure another; 4 that
an unreasonable use of the sidewalk by the owner of abutting property is
a nuisance, and anyone who suffers a special injury as a result thereof may
have appropriate relief; 5 and that, where a private nuisance arises out
of the manner of conducting a legitimate business, equity will point out
the nuisance and decree the adoption of methods calculated to eliminate
or minimize the injurious features. 6 In applying these rules, however, the
court apparently did not take into consideration the fact that there are
limitations: the rules cannot be applied to restrain an owner of property
from a reasonable use thereof, 7 and, according to a decision of the
Florida court, any damage resulting from the exercise of a legal right must
be coupled with some negligence or misconduct in order to be action-

1

Jacksonville, Tampa & Key West Ry. v. Thompson, 34 Fla. 346, 16 So. 232
(1895); 4 McQumi aN, MuNICIPAL COPORATIONS §1489 (2d ed. Rev. 1943).
2
Tushbant v. Greenfield's, Inc., 308 Mich. 626, 14 N. W.2d 520 (1944).
'Lyons, Sons & Co. v. Gulliver [1914] 1 Ch. 631 (1913); Barber v. Penley
[1893] 2 Ch. 447.
"Mayflower Holding Co. v. Warrick, 143 Fla. 125, 196 So. 428 (1940); Mercer v.

Kenyon, 121 Fla. 87, 163 So. 411 (1936).
5Tacksonville, Tampa & Key West Ry. v. Thompson, 34 Fla. 346, 16 So. 282

(1895).
'Tushbant v. Greenfield's, Inc., 308 Mich. 626, 14 N. W.2d 520 (1944).
'Southern Ry. v. State, 130 Tenn. 261, 169 S. W. 1173 (1914); O'Day v. Shouvlin,
104 Ohio St. 519, 136 N. E. 289 (1922).
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able.8
The courts have been almost unanimous in holding that the formation
of crowds or queues on sidewalks so as to injure nearby property owners
constitutes a nuisance. 9 But, in all cases where liability attached, the
person held liable for creating the nuisance 'had attracted the crowds by
some unusual means calculated to so attract,' 0 had been conducting his
business in such a manner that large crowds would be attracted in the
natural course of events," or had exercised some positive control over the
crowds by forming them into queues, thereby affirmatively appropriating
the sidewalk as a waiting space.' 2 In the principal case the defendant
had used no unusual means to attract the crowds, had conducted a normal
blisiness in a normal manner, and had exercised no affirmative control
over the crowds by forming them into queues.
In stating that the English authorities generally approved the rule it
adopted, the Florida court apparently did not consider a recent English
case that involved a strikingly analogous factual situation.' 3 The English
court in its opinion considered two cases which the plaintiff in the principal case relied on and which laid down the rule that the Florida court
adopted.' 4 The English court, however, rejected both as being inapplicable, and applied the rule that a shopkeeper is not liable for a nuisance

'Paty v. Town of Palm Beach, 29 So.2d 363 (Fla. 1947).
'Tushbant v. Greenfield's, Inc., 308 Mich. 626, 14 N. W.2d 520 (1944); Broad
Exchange Co. v. Curb Stock & Bond Market, 117 Misc. Rep. 82, 191 N. Y. Supp.
534 (1921); Shaw's Jewelry Shop v. New York Herald Co., 170 App. Div. 504,
156 N. Y. Supp. 651 (1st Dep't 1915); Jacques v. National Exhibit Co., 15 Abb. App.
Dec. 250 (N. Y. 1898); Lyons, Sons & Co. v. Gulliver, [1914] 1 Ch. 631 (1913).
"Shaw's Jewelry Shop v. New York Herald Co., 170 App. Div. 504, 156 N. Y.
Supp. 651 (Ist Dep't 1915); Jacques v. National Exhibit Co., 15 Abb. App. Dec. 250
(N. Y. 1898).
"Broad Exchange Co. v. Curb Stock & Bond Market, 117 Misc. 82, 191 N. Y.
Supp. 534 (1921); Lyons, Sons & Co. v. Gulliver, [19141 1 Ch. 631 (1913).
"Tushbant v. Greenfield's, Inc., 308 Mich. 626, 14 N. W.2d 520 (1944).
"Dwyer v. Mansfield, 175 L. T. R. 61 (K. B. 1946). Patrons formed queues outside defendant's shop for purpose of buying fresh fruit and vegetables within. HFrv,
nearby shopkeepers who suffered injury due to obstructing queues not entitled to
damages. Defendant had not caused queues to form by any wrongful act, nor had he
attracted people by any unusual means.
"Lyons, Sons & Co. v. Gulliver, [19141 1 Ch. 631 (1913); Barber v. Penley,
[1893] 2 Ch. 447.
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created by queues formed on the sidewalk outside his establishment by
persons seeking to do business with him, in the absence of proof that he
had done something wrongful in so attracting the crowds, that he had
done something that he could have reasonably avoided doing, or that he
had done something to form the persons into obstructing queues.
In all nuisance suits analogous to the present circumstances, injunctive relief has been confined to cases of misfeasance; the novel point in
5
the instant case is the extension of such relief to a nonfeasance situation.'
It is evident that the Florida court has gone beyond any previous
American or English decision by laying down a strict rule of conduct for
the operator of an enterprise who conducts his business in such an attractive manner that customers or prospective customers exceed the capacity
of his premises.
THoms W. BARNES

5

" For a thorough historical analysis of the development of nuisance see McRae, The
Development of Nuisance in the Early Common Law, 1 U. OF FLA. L. REv. 27 (1948).
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